
STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the pet i t ion

o f

Post  Road Caterers ,  fnc .

for Redetermination of a Deficiency or a Revision

of a Deternination or a Refund of

Sales & Use Tax

under Article 2B & 29 of the Tax law

for  the  Per iod  9 /1 /71-413A/74.

AFTIDAVIT OF MAITINC

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an empJ-oyee

of the Department of Taxation and Finance, over 18 years of age, and that on the

3rd day of October, 1980, he served the within notice of Deternination by nail

uPon Post Road Caterers, fnc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vlrapper addressed as

fo l lows:

Post Road Caterers,  Inc.
c/o Henry Lauritano
9 Clpress peak La.
Montvale, NJ LO745

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that. the said

and that the address set forth on said wrapper

pet i t ioner.

Sworn to before me this

3rd  day  o f  October ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

a



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Post  Road Caterers ,  fnc .

for Redeterninat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / 1 1 7 7 - 4 / 3 0 / 7 4 .

AT'FIDAVIT OF MAIf,ING

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over lB years of age, and that on the

3rd day of October,  1980, he served the within not ice of Detersl inat ion by nai l

upon Thomas Cartelli and Matthew Stern the representative of the petitioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Thomas Cartelli and Matthew Stern
1334 E, Gunhil- l  Rd.
Bronx, NY 10469

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner. 'r-'
Sworn to before me this

3rd  day  o f  October ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  3 ,  1980

Post  Road Caterers ,  Inc .
c/o Henry Lauritano
9 Cypress Peak La.
Montvale, NJ 10745

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Conrr issi .on enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the StaLe Tax Comrnission can only be instituted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquities concerni-ng the conputation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
Albany, New York 12227
Phone # (518) 457-6?40

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ionerrs Representat ive
.Thomas Cartelli and Matthew Stern
1334 E. Gunhi l l  Rd.
Bronx, NY L0469
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

POST RoAD CATERERS, INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Per iod  September  1 ,  1971 th rough Apr i l  30 ,
797 4.

DETERMINATION

Appl ican t ,  Pos t  Road Caterers ,  Inc . ,  c /o  Henry  Laur i tano,  9  Cypress  Peak

Lane, Montvale, New Jersey I0745, f i led an appl icat ion for revision of a

determinat ion or for refund of sales and use taxes under Art ic les 28 and 29 of

the  Tax  Law fo r  the  per iod  September  1 ,  1971 th rough Apr i l  30 ,  1974 (F i le  No.

1 0 2 8 6 ) .

A smal l  c laims hearing was held before Raymond J. Siegel,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  11 ,  1978,  and was cont inued on  January  B ,  1979 a t  10 :45  A.M.

Appl icant appeared by Thomas cartelr i ,  Esq.,  and Matthew stern, cpA. The

Aud i t  D iv is ion  appeared by  Peter  c ro t ty ,  Esq.  (Abraham schwar tz ,  Esq. ,  o f

c o u n s e l ) .

ISSUES

I. Whether appl icant is l iable for addit ional sales tax based on the

markup computat ions for I iquor sales.

I I .  L the ther  app l i can t  i s  l iab le  fo r  sa les  tax  on  I ' cus tomers  depos i ts . t t

I I I .  Whether appl icant is l iable for sales tax on I 'gratui t ies" charged i ts

cus tomers .

FINDINGS OF FACT

1.  Appl icant ,  Post  Road Caterers,  Inc.  (a /k /a Laur i tano 's  Restaurant) ,



- 2 -

f i led New York State and local sales and use tax returns for the period

September  1 ,  1971 th rough Apr i l  30 ,  I974.  For  sa id  per iod ,  app l i can t  executed

a I 'Consent Extending Period of l imitat ion for Assessment of Sales and Use

Taxes pursuanL to Art ic les 28 and 29 of the Tax Law" on October 3, 1974,

extending the determinat ion date unt i l  December 19, 1975.

2-  For  the  per iod  a t  i ssue,  app l i can t  opera ted  a  ca ter ing  bus iness  wh ich

so ld  food and l iquor ,

3 .  On May 14 ,  1975,  as  a  resu l t  o f  a  f ie ld  aud i t ,  the  Sa les  Tax  Bureau

issued a Not ice of Determinat ion and Demand for Payment of Sales and Use Taxes

Due aga ins t  app l i can t  fo r  taxes  due o f  $34,570.77 ,  p lus  pena l ty  and in te res t

o f  $ 1 1  1 9 9 4 . 6 2 ,  f o r  a  t o t a l  d u e  o f  $ 4 6 , 5 6 5 . 3 9 .

4. 0n audit ,  the Sa1es Tax Bureau determined that sales per books and

sales reported on i-ncome tax returns were in substant ial  agreement.  However,

the sales reported on sales tax returns were understated by $27I1390.00 when

compared to the sales reported on the income tax returns. The amount understated

on the  sa les  tax  re tu rns  cons is ted  o f  unrepor ted  gra tu i t ies  o f  $190,177.00 ;

income o f  $29 r4 I7 .00  f rom the  sa le  o f  favors  and f lowers  and o ther  misce l laneous

sources l  and depos i ts  f rom c l ien ts  who cance l led  a f fa i rs  o f  $51,796.00 .

The Sales Tax Bureau also conduct.ed markup tests for l iquor.  Using

the months of September and October of 7973 as the test per iod, the examiner

made three separaLe markup lests for l iquor because the sel l ing pr ices var ied

based on whether l iquor was served at:

a )  ro l l ing  bars  a t  ca tered  a f fa i rs

b)  ind iv idua l  tab les  a t  ca tered  a f fa i rs

c) the restaurant bar

The result ing markups were found to be: 275 percent for the rol l ing bar;  140

percent for l iquor served at the tables; and, 300 percent for the restaurant
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bar.  The auditor then determined that the total  l iquor purchases hrere

$1701288.00 .  0 f  th is  amount  $105,366.00  was fo r  ca tered  a f fa i rs  (o f  wh ich  B0

percent were est imated to be sold at rol l ing bars and 20 percent was sold at

tab les)  and the  ba lance o f  $64 1922.00  was so ld  a t  the  res taurant  bar .  The

examiner determined that the beer purchases represented an insignif icant

percentage of the total  l iquor purchases and, therefore appl ied the restaurant

markup to beer.  The appl icat ion of these markups to purchases resulted in

add i t iona l  l iquor  rece ip ts  o f  $186,974.00  a f te r  ad jusLment  fo r  nontaxab le

sa les .  App l ican t rs  records  re f lec ted  a  food markup o f  163 percent ,  wh ich  was

accepted by rhe Sales Tax Bureau,

The adjusted taxable sales as computed by the examiner,  resulted in a

47.74 percent understatement of sales. The percentage thus determined was

appl ied to sales reporLed by the appl icant for the ent ire period at issue and

resu l ted  in  add i t iona l  taxab le  sa les  o f  9439,4A2.0A.

5. Appl icant 's records were insuff ic ient for the Sales Tax Bureau to

determine the  exac t  amount  o f  app l i can t rs  sa les  tax  l iab i l i t y .

6.  Appl icant contended that the Sales Tax Bureauts examiner incorrect ly

al located B0 percent of the total  catered l iquor sales to the rol l ing bar and

only 20 percent served at the customerst tables; and, as a consequence, the

computat ion of addit ional sales was distorted for the reason that the markup

on the rol l ing bar was determined by the examiner to be far greater than the

markup on l iquor served at the table. Thereupon, the part ies agreed that the

appl icant 's representat ive was to submit to the Audit  Divis ion's representat ive

a detai led analysis of sales invoices for the period September 1, 1973 through

November 30, 7973. In addit ion, the appl icant 's representat ive was to submit

to the examiner detai led documenLs support ing the nontaxabi l i ty of  gratui t ies.
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7.  0n  August  22 ,  1978,  the  Aud i t  D iv is ion ts  examiner  reaud i ted  the

appl icant 's caLering records. Using the monLhs of September through November

1973 as the test per iod, the examiner determined Ehat 32 percent of cater ing

l iquor sales was derived from the rol l ing bar,  and 68 percent from bott led

l iquor served at the table. The examiner than al located the l iquor purchases

attr ibutable to the rol l ing bar and table service and appl ied thereto, the

previously obtained rnarkup percentages. Based on the foregoing, the examiner

prepared a  rev ised assessment ,  as  fo l lows:

Food Sa les  Accepted
Gratui t ies
Misc .  Favors  &  F lowers
Check Room
Suppl ies
Misc .  Tobacco
Telephone & Comm.
Liquor Sa1es Reported
l iquor  Sa les  Increase
Deposit  Adjustment

Less Telephone Comm.
Nontaxable Sales 37% or 77.565
Taxable Sales Audit
Taxable Sales Reported
Increase

Tax at 7% $27  , 378  .  00

B. Appl icant contended that the markup of 300 percenL for l iquor sold in

Lhe restaurant bar was inaccurate. However,  appl icant fai led to submit any

documentary evidence to show wherein the markup was incorrectly computed by

the exami-ner.

9. Appl icant argued that

is  no t  sub jec t  to  sa les  tax .

customer made a deposit  for a

cance l led .  I t  con tended tha t

pos tponed a f fa i rs  o r  repa id  to

contended that i ts bookkeeper

$  805 ,330 .00
190 ,  177  . 00

43 ,636 .00
71 ,297  .00
1  , 061  .  00
1  , 041  . 00

1o,  o45 .  oo
427 ,881 .  oo
84 ,690 .00

$  10  ,045  .  00
26 ,477 .A0

the  account  c lass i f ied  as  "Customers  Depos i ts r ' ,

The amount. in this account resulted when a

future event which was ei ther postponed or

the deposits had ei ther been appl ied against

customers by cash or check. Appl icant further

inadvertent ly fai led to charge the customers'
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deposit  account when monies were repaid or appl ied to postponed affairs.

10. Appl icant also contended that the Audit  Divis ionts inclusion of

waiters '  gratui t ies in taxable sales was in contravent ion of the Sales Tax Law

and Regulat ions promulgated thereunder.  Appl icant argued that the Audit

Divis ion improperly interpreted the Tax Law and Regulat ions to instant facts

by subject ing gratui t ies, c lear ly marked as such in i ts bi l l ing to customers

and pa id  over  in  to ta l  as  wages to  i t s  wa i te rs ,  to  sa les  tax .

11. The appl icanLs'  gratui ty charges were separately stated and such

charges were labeled gratui ty.  The gratui t ies col lected by the appl icant from

it .s cl ients were paid over to the waiters less any withholding for payrol l

t a x e s .

CONCLUSIONS OT I.AW

A. That the markup computat ions and taxable percentages for the addit ional

l iquor  sa les  are  reduced as  per  F ind ing  o f  Fac t ' r7 "  to  re f lec t  the  ad jus tments

determined on re-examinat ion of appl icantrs records and such f indings are

proper within the meaning and intent of  sect ion 1138(a) of the Tax Law.

B. That the "customer deposits" do not const i tute a receipt within the

meaning and intent of  sect ion 1105(d)( i )  of  the Tax Law; therefore, appl icant

is  no t  l iab le  fo r  the  tax  on  the  "cus tomer  depos i ts t ' .

C. That Sales Tax Regulat ion 20 NYCRR 527.8(1) states that charges shal l

be  a  g ra tu i ty  i f :

( i )  the charge is separately stated on the bi l l  or invoice given to the
customer; and

(i i )  the charge is specif ical ly designated as a gratui ty,  and

(i i i )  al l  such monies received are paid over in total  to employees.

That appl icantrs charges for gratui t ies which rrere separately stated

the  invo ices ,  as  per  F ind ing  o f  Fac t  "11" ,  a re  no t  sub jec t  to  the  impos i t ion

the sales taxl  therefore, such taxes determined to be due are cancel led.

on

o f
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D .  That  the  app l ica t ion  o f  Pos t  Road Caterers ,  Inc .  i s  g ran ted  to  the

extent.  indicated in conclusions of Law "A",  "Brt  and "c" above. The Audit

Divis ion is hereby directed to modify accordingly the Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due issued May 14, 1975; and

tha t ,  except  as  so  gran ted ,  the  app l ica t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

ocT 0 3 1980


